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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE 
SONITPUR AT TEZPUR 

 
  

PRESENT : SRI D. Ullah, A.J.S. 
    ADDITIONAL SESSIONS JUDGE 
    SONITPUR, TEZPUR 
 
 

CRIMINAL APPEAL NO. 9 (S-3) OF 2015 
 

 
Md. Rafikul Islam 
S/o Md. Araj Ali 
Of Vill Chatai Chapori 
P.S.: Tezpur, Sonitpur. …. Appellant 

 
 

     -VERSUS- 
 

           State of Assam …….  Opp. Party 
                                         

 
A P P E A R A N C E 

 
For the Petitioner/appellant :  Sri Sri A.K. Saikia, Sri K. Sarmah,  Advocate 

  

For the Opp. party  :  Smti R. Chakravarti, Addl.P.P. 

   
  Date of Argument  :  12-6-17, 5-7-2017. 

 

 Date of Judgement  :  24-7-2017 

 

J U D G E M E N T 

 

1.     This Criminal Appeal is filed by the appellant/ 

accused Md. Rafikul Islam under section 374(3)  Cr.P.C.  against the 

conviction order and judgment of Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur dated 22-6-2015 passed in Sessions Case 

No.288/2013 U/s.448/376/506 of IPC convicting the 

accused/appellant to undergo Simple Imprisonment for 7 (seven) 

years U/s.376 of IPC and to pay a fine of Rs.3,000.00 (Rupees three 
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thousand) , in default Simple Imprisonment for 3 (three) months 

and also sentenced to Simple Imprisonment for  3 (three) months 

U/s.448 of IPC.             

                     

2.                   Being highly aggrieved with the said judgment and 

order dated 22-6-2015 passed by the Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur, the appellant begs to prefer this  appeal on the 

following amongst other grounds :      

GROUNDS: 

i)  The Ld. Asstt. Sessions Judge, Sonitpur, Tezpur 

erred both in law as well as in facts by convicting the 

appellant/accused.  

ii) That the prosecution absolutely failed to proof the 

case and hence the judgment is liable to set aside.  

iii)  That the statement recorded U/s.313 of Cr.P.C. is 

not in accordance with law.  

iv) That the prosecution totally failed to prove the date 

of occurrence and the delay of six months is not legally 

explained.  

v) That there are major contradictions in the depositions 

of the PWs for which those depositions are not legally 

sufficient to convict the accused/appellant.    

vi) That the prosecution witnesses are all interested 

witnesses and there is no independent witness to prove 

the case. 

vii) That the cross examination part of the 

witnesses are not discussed in the judgment by the  Ld. 

Asstt. Sessions Judge, Sonitpur, Tezpur and cross 

examination part of the depositions are completely 

brushed aside and hence Ld. Asstt. Sessions Judge, 

Sonitpur, Tezpur failed to properly appreciate the 

evidence on record and come to erroneous finding 
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causing great illegalities and grave injustice to the 

appellant/accused.   

                                              

Fact of the case 

3.       The fact of the prosecution case is that on 5-7-2013, one 

Fatema Khatun, lodged an FIR before Borghat OP under Tezpur PS 

alleging that about six months ago at about 10 p.m., the accused 

taking advantage of absence of her family members, entered into 

her house and committed rape on her forcefully as a result she 

became pregnant. The accused also threatened to kill her if she 

discloses the fact to others.  

4.     Point for determination  

 

                 Although, the Trial Court had framed charges U/s.506 of 

IPC also but ultimately convicted the accused only U/s.448/376 of 

IPC and as such the following points are to be decided :  

(1)  Whether the accused person, about six months 

before 5-7-13 at about 10 p.m. at Koroiani Bangali under 

Tezpur PS, has committed house trespass by entering into 

the residential house of the victim in order to commit the 

offence of rape on the victim and thereby committed an 

offence punishable U/s.448  of the I.P.C. 

(2) Whether the accused person,  on the same date time 

and place, committed rape on the victim and thereby 

committed an offence punishable U/s.376 of IPC. 

 

EVIDENCE 

 

5.                   PW1 Dr. Tutumoni Handique in her evidence stated 

that on 5-7-2013 she examined the victim in reference to Borghat 

OP GDE No. 71 dated 5-7-13 on being escorted by HG Hafijul and 

WHG Honi Das and on examination found the followings : 

                Height -105 cm, weight- 30 kgs, teeth- 14/14 
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    Menstrual history – a  mensrehaea for last five 

months.  

  History of sexual exposure – present.  

   Victim girl is well dressed, neat, tidy, short statured 

with gait abnormality.  

  Secondary sexual characters are well developed. 

Hymen absent. Height upto unbiticus.  

  No mark of injury in her body as well as on her 

private parts.  

  Investigation report: 

  Urine for HCG – positive. Vaginal smear for 

spermatozoa – no spermatozoa. X-ray of wrist joint, elbow 

joint, iliac crest done at Assam X-ray Clinic and Laboratory. The  

reports  :  

            Union of the epiphysis of the lower ends of left 

radius and ulna are complete. 

  All epiphysis of the bones around the left elbow joint 

have fused with their respective shafts.  

  Epiphysis of iliac crest has appeared but remains 

open.  

  She opined that the age of the person under 

investigation is above 18 years.  US for pregnancy test- normal 

18 weeks intra-uterine pregnancy.  

              Impression : (1) No sign of rape (2) age of the 

person is above 18 years and (3) no injury is seen in her 

private parts as well as other parts of the body.   

  She has proved the  medical report as Ext.1 wherein 

Ext.1(1) is her signature.  

6.     During cross examination she has stated that 

pregnancy was found 4  ½ months on the victim girl.  

7.    PW2, the victim, in her evidence stated that the 

occurrence took place about ten months ago at about 2 a.m. at 

night. On the date of occurrence there no family member was 
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present in her house and the door was open. The accused entered 

into her house opening the door and committed rape on her.  The 

accused also put a dao on her neck. Thereafter, her menstrual cycle 

was stopped and then she asked money from the accused to 

terminate of her pregnancy.  The accused showed her thumb and 

then she went to the mother of the accused who advised her to go 

to doctor. She went to doctor and later on she gave birth to a male 

child at Guwahati. Then she filed FIR. 

8.    During cross examination she has stated that there 

are five houses in the same court-yard in which she resided and her 

brothers reside in the said houses with their families. She further 

stated that her mother used to sleep with her in the night. She 

stated that she did not raise hulla at the time of occurrence. She 

further stated that the door was closed with a lathi at the time of 

occurrence. She further stated that she did not disclose the 

occurrence to her family members. She also stated that she asked 

money from the accused. 

9.    PW3 Achiya Khatun in her evidence stated that when 

she returned from her paternal house after staying few days for her 

illness, she came to know that the victim became pregnant. The 

victim told her that the accused committed rape on her for which 

she became pregnant. The victim was taken to Guwahati and after 

caesarean operation she gave birth to a male child.   

10.             During cross examination she has stated that she 

cannot say when the accused came to their house. She further 

stated that she cannot say the day and date when the victim told 

that she became pregnant.   

11.    PW4 Jahar Banu in her evidence stated that the 

victim is her daughter, who is dwarf. The accused used to visit their 

house and her daughter became pregnant from the side of the 

accused. Her daughter informed her that the accused had spoiled 

her life. The villagers advised her daughter to go to doctor. Later on 

her daughter gave birth to a male child.  
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12.     During cross examination she has stated that she and 

the victim lived in the same house. She further stated that the 

victim informed her about the occurrence on the date itself. They 

informed police immediately after the occurrence. She denied the 

defence suggestion that the accused did not commit any offence 

with the victim.   

13.    PW5 Kashem Ali in his evidence stated that after 

about one month of the occurrence when she came to his house, he 

heard that the accused committed rape on the victim by showing 

dao and also threatened to kill her if she discloses the fact to 

others. They informed the matter to villagers.  The victim is a dwarf 

and physically disabled. Later on she gave birth a male child at 

Guwahati Medical College.  

14.    In his cross examination he has stated that on the 

date of occurrence none was present in the house of his brothers. 

He also stated that there are the houses of Idrish Ali, Samar and 

Taher near their house. He denied the defence suggestion that the 

accused did not commit any offence and they have falsely lodged 

the case against the accused.  He further stated that he has no 

personal knowledge about the occurrence.   

15.    PW6 Rayton Nessa in her evidence stated that she 

saw the accused coming to the house of the victim regularly. The 

victim told her that the accused committed rape on her and as a 

result she became pregnant and called a village mel. Later on, the 

victim gave birth a male child at Guwahati Hospital. The victim is a 

dwarf and her son is aged about one year.  

16.     In her cross examination she has stated that her 

house and house of the victim is situated in the same court-yard. 

She further stated that the victim told her after about six months of 

committing rape by the accused.  She further stated that Salam and 

Taher were present in the village „mel‟ and they are the relatives of 

the victim.  
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17.    PW7 Sofikul  Ali in his evidence stated that  the 

accused used to visit their house. After few days he came to know 

that the victim became pregnant. The victim told his mother that 

when the accused used to come to their house, then he got her 

pregnant and then his mother took the victim to doctor.  There was 

village mel and the villagers advised the accused to take the victim 

but he refused to take her. Later on the victim gave birth to a male 

child at Guwahati Hospital who is aged one year. The victim is a 

dwarf.  

18.    During cross examination he has stated that Abdul 

Mannan, Salamuddin, Ajit, Abdur Rahman and Islamuddin were 

present in the village mel. Mother of the victim lived with the victim. 

He came to know about the occurrence from his mother Sahara 

Khatun.  

19.    PW8 Rajani Kanta Barman has narrated various 

stages of investigation conducted by him. He has also proved the 

FIR, sketch map and charge sheet as Ext.2, Ext.3 and Ext.4 

respectively.    

ARGUMENTS 

20.    During argument ld. Counsel for the appellant has 

submitted that in the instant case the prosecutrix is the solitary 

witness of the occurrence and the others are reported witnesses. 

Her version cannot be believed because of the fact that the FIR was 

filed after six months of the alleged occurrence. It is further 

submitted that the victim/prosecutrix herself in her cross 

examination stated that she did not raise hulla at the time of 

occurrence and also did not disclose the fact to her family members. 

In this context Ld. Counsel for the appellant has relied on a decision 

of the Hon’ble Supreme Court  in Lallu Manjhi vs. State of 

Jharkhand  reported in (2003)2 SCC 401. He has further 

submitted that if the version of the victim is wholly reliable then 

only the conviction can be based on sole testimony of the 

prosecutrix but in the instant case evidence on record reveals that 
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her evidence are not wholly reliable. In this context he has relied on 

a decision of the Hon’ble Supreme Court in State of Rajasthan 

vs. Babu Meena reported in  (2013) 4 SCC 206.  

21.    He has further submitted that the court convicting 

the accused has to ensure that the distance between “May be” and 

“Must be” is covered by clear, cogent and impeachable evidence. In 

this context he has relied on a decision of the Hon’ble Supreme 

Court in Sujit Biswas vs. State of Assam reported in 2013 

Crl. L.J. 3140. He has further submitted that as because the 

prosecutrix had neither approached the competent authority nor 

informed the family members about the occurrence certainly cast 

doubt upon the evidence of the prosecutrix. It is also submitted that 

as per version of the prosecutrix the door was closed by lathi from 

inside and there is no evidence that the accused has entered the 

house by breaking the door. In view of that matter the evidence of 

prosecutrix becomes unbelievable. In this context he has relied on a 

decision of Hon’ble Gauhati High Court  in Anath Giri vs. 

State of Tripura reported in 2011(4) G.L.J. 524.  

22.                    He has further argued that statement of the 

prosecutrix is not all along constant and as such she is not reliable. 

In this context he has relied on a decision of the Honble Gauhati 

High Court in Chandan Muhuri and another vs. State of 

Tripura reported in 2010 Cri.L.J. 4566.   

             

DISCUSSION, DECISION AND REASONS FOR DECISION 

 

23.        Let me now discuss the portion of evidence on record in 

order to decide as to whether the Ld. Assistant Sessions Judge, 

Sonitpur, Tezpur has committed any illegality or irregularity in 

convicting and sentencing the accused vide his judgment and 

order dated 22-6-2015.  

24.           In the instant case, the main witness is  victim, the 

PW2,  who has specifically stated that on the date of occurrence, 
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while she was sleeping in her house alone, the accused came to 

her house and entered into her room and entered into physical  

relationship with her by threatening her showing a dao on her 

neck. She has also stated that thereafter she got pregnant and she 

had asked the accused some money for termination of pregnancy. 

She has also informed the matter to the mother of the accused 

who had advised her to go to doctor. Accordingly she went to 

doctor and doctor has advised that she is having baby on her 

womb and asked to settle the matter amicably in the village. 

Although she attended Tezpur Civil Hospital but doctor advised her  

to go to Guwahati Medical College and Hospital wherein she was 

operated and a male baby was born who is presently five months 

old at the time of deposition. Other witnesses are reported 

witnesses being PW3  Achiya Khatun, PW4 Jahar Banu, PW5 

Kashem Ali, PW6 Rayton Nessa and PW7 Sofikul Ali and they have 

supported the version of the PW2 as reported to them. PW1            

Dr. Tutumoni Handique has stated in her evidence that on 5-7-13 

she has examined the victim at Kanaklata Civil Hospital, Tezpur 

and found that she is above 18 years of age and having 18 weeks  

intra-uterine pregnancy. She has proved the medical report as 

Ext.1. During cross examination she has stated that pregnancy was 

found 4 ½ months on the victim girl. PW8 Rajani Kanta Barman is 

the investigating officer who has narrated various stages of 

investigation conducted by him. From the above evidence on 

record it is found that the crux of the evidence is evidence of the 

PW2.  

25.   Although ld. Defence counsel has stated that no date 

is mentioned in the FIR but perusal of FIR reveals that FIR was 

filed on 5-7-13  and it is stated in the FIR that the occurrence took 

place about six months ago. From the evidence on record it is 

proved that the victim is a rustic dwarf woman and as such exact 

date cannot be expected from her and there may be some 

variation with respect to the time as because it is stated that the 



10 

 

 

 

occurrence is about six months back. Moreover, from the 

examination of doctor it is found that she has stated that 

pregnancy was 18 weeks old and during cross examination she has 

stated that pregnancy was found 4 ½ months. If that  is so, as per 

version of the doctor also the pregnancy started in the month of 

February. The sum and substances of the evidence of PW2 and 

PW1, the Doctor, it can be reasonably accepted that the pregnancy 

started sometime in the month of February.  

26.   The victim has stated in her evidence that she had 

informed the matter of her pregnancy to the mother of the 

accused who had advised her to go to doctor but during cross 

examination defence has totally silent and has not even suggested 

that the victim has not approached the mother of the accused and 

as such the story put forwarded by the victim cannot be 

disbelieved.  The victim has stated in her evidence that she was 

threatened by putting a dao on her neck and as such there was no 

question of making hulla by the victim.  

27.    The argument put forwarded by the ld. Defence 

counsel that as there was no such incident so the victim has not 

made hulla, cannot be accepted for the above reason.  

28.   That apart, the victim has stated in her evidence that 

she gave birth a male child at Guwahati Medical College Hospital, 

Guwahati by way of caesarean operation and presently her male 

child is about 5 years old. The above version of PW2 was 

supported by PW3  Achiya Khatun, PW4 Jahar Banu, PW5 Kashem 

Ali, PW6 Rayton Nessa and PW7 Sofikul Ali. The defence has not 

able to rebut the above evidence. That apart the defence has not 

even suggested to the victim that she had not gave birth to any 

child. Although, during argument the defence has stated that 

prosecution has failed to prove the birth of the child and also not 

submitted any documentary evidence in respect of caesarean 

operation as well as birth certificate of the child etc., but as the 

victim has stated in her evidence that she gave birth to a male 
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child at Guwahati Medical College and Hospital, Guwahati by 

caesarean operation and as all the witnesses, referred to above, 

have supported the victim, non submission of any documentary 

evidence will not nullify the oral evidence of the victim and other 

witnesses.  

29.       So far as the consent is concerned, even if the victim is 

a major and she got pregnant and ultimately gave birth a child and 

her conduct cannot be considered as giving consent because law 

of evidence is specific. As per Sec.114(A) of the Indian Evidence 

Act, where sexual intercourse by the accused is proved and the 

question is whether it was without the consent of the woman 

alleged to have been raped and she states in her evidence before 

the court that she did not consent, the court shall presume that 

she did not consent. In the instant case the victim has specifically 

stated in her evidence that the accused entered into physical 

relationship with her by showing a dao upon her neck. The 

defence could not able to rebut the above evidence. As the victim 

was subjected to threatening by means of a dao and as such there 

is no question of having any mutual understating or giving 

consent. For such event, if the victim had consent the accused 

would not have required to put a dao upon her neck. As the victim 

did not consent, the court shall presume that she did not consent.  

30.   In the instant case, from the evidence of the victim, 

the PW2, supported by PW3  Achiya Khatun, PW4 Jahar Banu, 

PW5 Kashem Ali, PW6 Rayton Nessa and PW7 Sofikul Ali it is 

proved that the victim, being a dwarf woman got pregnant and 

thereafter she gave birth a male child at Guwahati Medical College 

and Hospital by caesarean operation and the said child is still living 

who is above five months old at the time of deposition of the PW2. 

PW2 has stated that the accused had caused pregnancy. From the 

cross examination of the victim as well as other witnesses, the 

defence could not able to rebut the incriminating evidence coming 

out against the accused person. Therefore, there is no question to 
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disbelieve the prosecution witnesses, more specifically the victim, 

the PW2.  

31.    In view of the above circumstances I humbly opined 

that decisions submitted by the defence, as referred to above, are 

not applicable in the instant case and this court do not find the 

victim as unreliable witness.    

32.   The defence has also failed to substantiate as to why 

the victim will implicate the accused in respect of her pregnancy. 

The defence also failed to show any existence of enmity etc. 

between the victim and the accused for which the victim may 

falsely implicate the accused.  

33.            Therefore, I have found that the Ld.  Assistant 

Sessions Judge, Sonitpur, Tezpur, has rightly appreciated the law 

and facts and rightly discussed all the ingredients of the offence 

and has come to the conclusion that the accused is guilty of 

offence U/s.448/376 of IPC for entering into the house of the 

victim and for commission of rape upon the victim who is a dwarf 

woman.   

34.            In view of the above circumstances there is no 

question of interference with the judgment of conviction passed 

against the accused vide judgment and order dated 22-6-2015.  

35.   So far as the sentence is concerned, it is found that 

Ld. Asstt. Sessions Judge, Sonitpur, Tezpur has sentenced the 

convict to suffer S.I. for 3 (three) months for the offence U/s.448 

of IPC and S.I. for 7 (seven) years and to pay a fine of Rs.3,000.00 

(Rupees three thousand) i/d S.I. for 3 (three) months for the 

offence U/s.376 of IPC.  

36.           Sec.376 of IPC provides punishment for a term which 

shall not be less than 7 years, which may be for life or for a term 

which may extend to ten years and shall also be liable to fine 

unless the woman is aged below 12 years and husband of the 

accused.   
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37.          In the instant case, the victim/woman is neither wife 

of the accused nor below 12 years of age. Therefore, the 

punishment, as prescribed, of minimum seven years which may 

extend to life is proper and as per the prescribed provisions of law. 

38.          Although, there is a provision in Sub- Section (1) of 

Sec.376 of IPC that Court may  for adequate and for special reason 

to be mentioned in the judgment impose  for a term of less than 

seven years but in the instant case the defence could not make out 

any circumstances to get the benefit of this Proviso in order to 

reduce the period of sentence from seven years, rather evidence 

reveals that the victim is a rustic dwarf woman and has to struggle 

with her minor son who was born out of the commission of the 

offence and as such there is no question of providing any 

reduction, from the side of the court, with the help of Proviso of 

Sec.376 (1) of IPC.   

                  

O  R  D  E  R 

 

39.                 In the result, the appeal is dismissed on contest. The 

Order of conviction and sentence dated 22-6-2015, passed by Ld. 

Assistant Sessions Judge, Sonitpur, Tezpur, in Sessions Case No.288 

of 2013,  is up-held.                                                                                         

                  

40.                  The accused/appellant is   directed to appear before 

the Ld. Trial Court within a period of one month to serve out the 

sentence.   

41.         Send back the case record of Sessions Case No.288 of 

2013, case diary and G.R. Case No.1621/2013 to the Court of          

Ld. Assistant Sessions Judge, Sonitpur, Tezpur along with a copy 

of this judgment.                                              

42.            A copy of this judgement be sent to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C. 
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43.             Given under my hand and seal of this court on this 

24th day of  July, 2017.  

 

 

 

        ( D. Ullah ) 
      Additional Sessions Judge, 
               Sonitpur, Tezpur.   
  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

   

      

 

     

 


